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any way, the conclusion necessarily follows that the case falls 
under the more general principle of international law which 
has just been stated, and hence that the United States had the 
right to seize and condemn the " Say ward." 
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PUTNAM NAIL CO. v. DULANEY. 

SYLLABUS. 

Where a distinctive mark, incapable of becoming a technical trade- 
mark, is adopted by a man to distinguish his goods from similiar goods 
of other people, its fraudulent imitation by another man, for the pur- 
pose of deceiving purchasers and passing off his goods as those of the 
first man, will not be restrained by a Court of Equity. 

Plaintiff manufactured horseshoe-nails and had obtained a reptita- 
tion for them. He bronzed certain classes of them, solely to distinguish 
them from the goods of other manufacturers. Defendant imitated this 
bronzing on his nails for the purpose of deceiving purchasers and 
passing off his nails as those of the plaintiff, and securing the advantage 
of plaintiffs reputation. 

Held: The act of bronzing horseshoe-nails cannot be made a trade- 
mark, and the plaintiff is therefore not entitled to relief. 

Statement of the Case. 

The Putnam Nail Company brought a bill in equity, which 
was afterward amended, against Dulaney, wherein it was set 
forth as follows : The complainant had long manufactured 
horseshoe-nails, whose excellence had acquired a market and 
a name. With the sole intention of distinguishing a certain 
grade of these nails at sight, it adopted, about 1874, a method of 
bronzing this grade, and the nails were widely sold under sundry 
names, all containing the word " bronze " or "bronzed." 

No method of bronzing horseshoe-nails had ever been known 
until the complainant originated it, and the bronzing was not 
intended to effect, nor did it effect, the intrinsic value of the 
nails, but only gave them a conspicuous appearance, so that 
it was easy for purchasers to pick them out. This means of 
identification had been continuous, extensive, convenient and 
profitable, guiding customers throughout the United States. 
The defendant was aware of the convenience and profit attending 
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the complainant's unique custom of bronzing horseshoe-nails 
and using the words "bronze" or "bronzed" in connection 
with them in the trade, and was still so doing. This device 
was adopted by the defendant, solely for the purpose of simu- 
ating the goods of the complainant, and not for any purposes of 
utility, and with the intention of filching customers away from 
the complainant, by passing off his inferior goods upon deceived 
purchasers. Its adoption by the defendant was calculated to 
deceive, and did deceive the public, who bought the defendant's 
nails, being led by their similar appearance to suppose they 
were those of the complainant's. The defendant adopted and 
used the complainant's device in fraud of the complainant's 
right and to the great injury of his business. 

Wherefore the complainant prayed for an injunction to restrain 
the defendant from bronzing his nails, and for an account, etc. 

The defendant demurred to this bill, because a method of 
bronzing a certain kind or quality of horseshoe-nails, and the 
use of the words " bronze " or "bronzed " in connection there- 
with, is not a trade-mark, and therefore complainant could ac- 
quire no property-right therein as a trade-mark, and because no 
ground of fraud on the public was alleged, except the fact that 
the defendant bronzed and sold horseshoe-nails, and this was 
no fraud, as he had a right so to do. 

The Court below sustained the demurrer, and the Supreme 
Court affirmed the degree of the Court below in the following 
decision by Paxson, C. J. 

Opinion op the Court. 

Paxson, C. J. The Court below sustained the defendant's 
demurrer and dismissed the plaintiffs' bill. It was evidently 
intended as a trade-mark bill, yet the case lacks every element 
of a trade- mark. There is no trade- mark shown or alleged 
which it is charged the defendant has pirated. On the con- 
trary, the bill alleges that the plaintiffs manufacture a peculiar 
kind of horseshoe-nail. It is known to the trade as a bronzed 
nail, being covered with a coating of bronze. It is not alleged 
that they are any better for being bronzed, but they are more 
popular and sell more readily. The bill charges that the de- 
fendant is selling a precisely similar nail ; that it is bronzed 
like those of plaintiffs' to deceive purchasers, and induce them 
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to purchase them as plaintiffs' nails. The defendant has not 
imitated their label, for they have none. He has not even imi- 
tated the plaintiffs' manner or style of putting up their pack- 
ages ; there is nothing beyond the mere averment that he makes 
a similar nail. We have never yet carried the doctrine of 
trade-marks to the extent claimed for it by the plaintiffs. We 
have never hesitated to restrain the imitation of a trade-mark 
where the facts justified it. We are now asked to go one step 
further and protect the manufacture of the article itself. This 
we do not see our way clear to do. The manufacture of a par- 
ticular article can only be protected by a patent. The law in 
regard to trade- marks should not be pushed to the extent of 
interfering with manufactures. A man may make any article 
that he please that is not protected by a patent. He may make 
a horseshoe-nail or any other unpatented article precisely like 
that of any other manufacturer ; he may imitate it so perfectly 
that the one may be mistaken for the other, but he may not 
sell his own article as and for that of another by means of a 
trade-mark in imitation of the trade-mark of such other person. 
Some of the cases cited go so far as to restrain one manufac- 
turer from imitating the style, form and size of the packages of 
other manufacturers. We need not discuss these cases, as they 
are not applicable. Our attention has not been called to any 
case which is authority for plaintiffs' claim. 

We think judgment was properly entered for the defendant 
upon the demurrer. 

The degree is affirmed, and the appeal dismissed at the cost 
of the appellants. 
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SYLLABUS. 

Where a name, style of label, style of package, etc. , incapable of be- 
coming technical trade-marks, are adopted by a man to distinguish his 
goods from similar goods of other people, the use of this name by a per- 
son otherwise entitled to it, and the imitation of the labels, packages, 
etc. , for the purpose of deceiving purchasers and passing off his goods as 
those of the first man's, will not be restrained by a Court of Equity. 



